Important Court Decisions

Pension Valuators of Canada

Bennett v. Bennett

The case of Bennett was an interesting
case that dealt with:

e Increased risk of mortality,

e  Pro rating the survivor benefit,

e Double
okay,

dipping is sometimes

e  Spousal support,

o  Deferred prejudgment interest.

Background

This was a long term marriage. Mr.
Bennett had suffered a heart attack
and had retired before their separa-
Mrs. Bennett had also taken
early retirement. In addition to their

tion.

pensions they had accumulated al-
$300,000 savings,
$300,000 in their matrimonial home,
and a farm. Mrs. Bennett’s estimated

most another

expenses were $2,926 per month and
Mr. Bennett’s were $2,596. Each re-
quired that they encroach on capital
because they did not have sufficient
income to cover their ongoing ex-
penses.

Increase Risk of Mortality

A pension valuation usually assumes
normal life expectancy. Mr. Bennett
had suffered a heart attack leading to
major surgery eight months before the

He had taken

medication, exercised and followed a

date of separation.

regular cardiac rehabilitation pro-
gram.

One doctor testified that in his opin-
ion Mr. Bennett's long term life ex-
pectancy would be normal. Another
doctor testified that his opinion is
that Mr. Bennett’s life expectancy
would be reduced by 25%. Justice
Aston accepted the opinion of the
second doctor. In doing so he empha-
sized that such a decision should only
be made based on expert medical evi-

dence and opinion.

The result was a double whammy.
This reduced the value of Mr. Ben-
nett’s pension and increased the
value of Mrs. Bennett's survivor

benefit.

Pro Rating the Survivor

Benefit

Mr. Bennett had earned part of his
pension before the marriage and
accordingly part of the value had
then been accorded to the pre-
marriage through the use of the pro
rata method. Mrs. Bennett argued
that therefore part of the value of
her survivor benefit should also be
accorded to the pre-marriage period
by the use of the pro rata method.

Justice Aston disagreed with Mrs.
Bennett. He said, “In my view, the
pre-marriage portion should not be
deducted for Mrs. Bennett’s survi-
vor benefit. The amount to be paid
to Mrs. Bennett is not at all de-
pendant upon the date of marriage.
She acquired a vested interest in
the survivor benefits that will pay
her the same monthly amount
whether she married Mr. Bennett
for 37 years or 37 days before they
separated. She had no interest in
the pension before marriage. She
only acquired her interest in the
plan as a consequence of the mar-
riage.”

Double Dipping

Justice Aston came up with some

unusual reasoning for allowing
what might otherwise be consid-
ered to be double dipping. He
carefully reviewed the case of
Walker v. Walker (2001) O.]. No.
4081, where the facts were some-
what similar. Justice Aston then

pointed out that because of the de-
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ferred survivor benefit payable to
Mrs. Bennett on her husband’s
death, Mr. Bennett was able to
reduce the equalization payment.
Justice Aston then concluded
that to the extent that the value
of Mr. Bennett’s pension had
been offset by the value of Mrs.
Bennett’s survivor benefit, that
percentage of his pension was
available for support without
double dipping.

Next months newsletter will deal
with the issues of spousal support
and deferred prejudgment inter-

est in Bennett v. Bennett.

For a complete copy of Bennett v.
Bennett, please contact us at:

Email: jernst@pension.ca
Phone: (800) 981-9122
Fax: (705) 749-0947

Mail: 785 The Kingsway, Peter-
borough, ON K9] 6W7

If you know a client, colleague or
friend who could benefit from
this information, please forward
this message on to them. If you
would like to be removed from
our e-mail distribution list, please
send an e-mail to
jernst@pension.ca requesting
deletion and indicating your e-
mail address if different from the
one used to reply.

This information is for discussion
purposes only. It is by no means
legal advice or even a statement
of the law on this subject. Please
do not rely on the accuracy or
completeness of this information.
Any question or concern elicited
by this newsletter should be
taken to a lawyer who will con-
sider the facts of each case and
the legal remedies available.



